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EDITORIAL NOTES. 


THE RULE that a confession of a prisoner will not be received in evi- 
dence, unless it is proved to have been free and voluntary, was strongly 
asserted in The Queen v. Thompson, recently decided in the court of 
Crown Cases Reserved, [1893], 2 Q. B. 12. The prisoner was tried for 
embezzling the money of a company. It was proved at the trial that on 
being taxed with the crime by the chairman of the company, he said: 
* Yes, | took it, but I do not think it is more than 1,000 1.,” and after- 
wards made out a list of the sums he had taken, and with the help of his 
brother paid the company a part of those sums. The chairman said that 
at the time of the confession no threat was used, and no promise was 
made as to the presecution of the prisoner, but admitted that before re- 
ceiving it he had said to the prisoner’s brother: ‘ It will be the right 
thing for your brother to make a clean breast of it,” and that he expected 
this to be communicated to the prisoner. The confession was received 
and the prisoner was convicted. It was held that the confession had not 
been satisfactorily proved to have been free and voluntary, and that the 
evidence of it ought not to have been received. 

Cave, J., said: Many reasons might be urged in favor of the ad- 
missibility of all confessions, subject, of course, to their being tested by 
the cross-examination of those who heard therein, and testify ofthem ; and 
Bentham seems to have been of this opinion, (Rationale of Judicial Evi- 
dence, Bk. v, ch. vi, § 3.) But this is not the law of England. By 
that law a confession to be admissible must be free and voluntary. If it 
proceeds from remorse, and a desire to make reparation for the crime, 
it is admissible. If it flows from hope or fear, it is inadmissible. On 
this point the authorities are unanimous. He referred to the cases 
quoted by Mr. Taylor in his Law of Evidence, (8th ed., part 2, ch. 15, § 
872), in which it is held that the prosecutor must show affirmatively, 
and to the satisfaction of the court, that the statement was not made un- 
der the influence of an improper inducement, and he quoted the language 
of Coleridge, C. J., in Reg v. Fennel, 7 Q. B. D. 147: “ The rule laid 
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down in Russell on Crimes (5 ed., Vol., III, pp. 441-442) is that a confes- 
sion in order to be admissible, must be free and voluntary ; that it must 
not be extracted by any sort of threats or violence, nor obtained by any 
direct or implied promises, however slight, nor by the exertion of any 
improper influence. It is well known that the chapter of Russell on 
Crimes, containing that passage, was written by Sir E. V. Williams, a 
great authority upon these matters.’ See State v. Guild, 10 N. J. L. 
(5 Hal.) 163; State v. Brooks, 30 N. J. L.(1 Vr.) 356; Derby v. 
Derby, 21 N. J. Eq. (6 C. E. G.) 36; Rice on Criminal Evidence, §§ 
307-317. 


In Sullivan vy. Clifton, 26 Atl. Rep. 964, the Court of Errors decided 
that the lien given by our statute to a livery stable keeper for the board 
and keep of a horse left with him by the owner, is subject to the lien of 
a prior recorded mortgage upon the horse. The question, the court said, 
had been decided in the same way in New Hampshire, Vermont, Mas- 
sachusetts and Tennessee. Sargent v. Usher, 55 N. H. 289; Ingalls, 
Vance, (Vt.) 18 Atl. Rep. 452; Howes v. Newcomb, (Mass.), 15 N. E. 

tep. 123; MeGhee v. Edwards, 87 Tenn. 507 11 S. W. Rep. 316, and 
that but two cases were found holding otherwise; Smith v. Stevens, 36 
Minn. 303, 31 N. W. Rep. 55; Case v. Allen, 21 Kan. 217. In the former 
case the statute gave the liveryman a lien for the keep of horses at the 
request, either of the owner or of the lawful possessor thereof, and in the 
Kansas case Justice Brewer cites the English cases giving a lien for the 


repairs of vessels priority over mortgages, but this, the court said, rests 
upon a rule of the commercial law, and the principle that the mortgagee 
has by implication authorized the owner to cause repairs to be made, 
which give an additional value to the vessel, and keep it in efficient con- 


dition for service. But it is held in England that the case of an agister 
does not fall within this principle, inasmuch as the agister does not confer 
any additional value upon the animal, White v. Smith, 44 N. J. L. (15 
Vr.) 105. The Court of Errors distinguished the case of a liveryman 
from that of an inn keeper, on the ground that the latter is bound to en- 
tertain his guest, while the latter is not bound to receive a horse on 
keep, and need not do so if he is not willing to take it subject to exist- 
ing mortgages. The court said: 

‘“* The lien of the liveryman as well as that of the mortgage resting ex- 
clusively upon statutory provisions, the one having no higher claim to 
be enforced than the other, the lien of the former, being subsequent in 
time, and taken with full notice of the right of the latter, must, upon 
principle, be subject to it. The maxim prior est in tempore, potior 
est in jure applies. It is one of the characteristics of common-law liens 
which arise upon considerations of justice and policy, by operation of the 
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law, as distinguished from liens created by contract or statute, that the 
former, as a general rule, attach to the property itself without any ref- 
erence to ownership, and override all other rights in the property, while 
the latter are subordinate to all prior existing rights therein.” 


—_— <->. 


BOROUGHS IN NEW JERSEY. 


Although the word ‘ Law ” does not appear in the above title, it will 
be understood that the aim of these brief papers in a law magazine is 
to deal with the law of boroughs, and not to form a partial gazetteer of 
the state. It is as far beyond the ability of the writer as it is without 
the scope of occasional papers in a periodical to treat comprehensively 
the entire field of our borough law and solve all the difficult problems 
that fill it. But it is hoped that these papers may serve to state clearly, 
and so to help to remove, some of the difficulties that confront the prac- 
titioner called on to construe or assist in the administration of these stat- 
utes. And no efforts will be spared to show to what extent the courts 
have lessened or removed these difficulties by their decisions. 

The name “ borough,” when applied to a place in this country, inevi- 
tably suggests a small and humble village, for, indeed, in this land 
the use of the name is confined to small places, owing to the impatience 
of every American community to be a “city,” if not a “ metropolis.” 
But in England there are boroughs larger than the metropolises of many 
of our states, and to one familiar with European, and especially English 
history, there is a flavor of antiquity and dignity about the name, spring- 
ing no doubt from the consciousness that the thing signified has played 
no mean part in the dramatic development of human freedom. 

Cities, towns and boroughs are of very ancient origin, but did not 
originally constitute bodies politic and had few political or civil rights. 
Indeed London itself did not obtain its charter until the reign of Henry 
I., and it was not until the time of King John (1199-1216) that the 
right of local self-government was conferred on towns and boroughs in 
general. In the time of Edward I. cities and boroughs (then mostly in- 
corporated) obtained the right of returning members to parliament, a 
right which in England came to be a distinctive, if not the distinguishing 
feature of boroughs. It was at first the policy of the Crown to encour- 
age and promote the growing political power of these corporations, as an 
offset to the power of the unruly nobles, but as they soon proved strong- 
holds of liberty and popular rights, in the time of the Tudors and Stu- 
arts the franchise in them was restricted to a small class more easily 
manipulated by the agents of the Crown, and so it remained until the 
famous Municipal Corporations Reform act, 5 & 6 Wm. IV., ch. 76, A. 
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D. 1835, which made them once more institutions for local popular self- 
government. 

The species borough is not so common here, but the genus municipality 
finds the soil of this country peculiarly adapted to it. The municipal idea 
has developed here with unexampled freedom. The municipality is the 
form in which the fundamental American idea of local self-government has 
found its fullest expression. The wonderful and vigorous development 
of this idea made as strong and profound an impression upon Prof. Bryce, 
the other day as it were, as it did upon De Tocqueville over half a cen- 
tury ago. The language of Cooley, J., in the Detroit Park Case, 28 Mich. 
228, might be used of any state in the Union: “It is a fundamental princi- 
ple in this state * * that the people of every hamlet, town and city of the 
state are entitled to the benefits of local self-government.” In the Amer- 
ican municipality, as Dillon well says, “‘ the elective franchise is not, as 
was the case until the comparatively recent reform legislation in Eng- 
land, a privilege dependent upon custom or usage, or confined to certain 
classes, but is uniform and universal, extending to all of the adult male citi- 
zens.” This latter essential and fundamental feature of American muni- 
cipalities, universal suffrage, has been much criticised of late by a certain 
school of reformers more remarkable for their chameleon-like political 
affiliations than for the ardor of their patriotism, but has been commended 
by such eminent American publicists as the late James Russell Lowell * 
and Prof. John Fiske.t 

In England such corporations could be created by the Royal charter 
or by act of parliament, but they were and are in existence (1) by com- 
mon law, (2) by prescription, (3) by royal charter, (4) by authority of 
parliament. 

The reform act of 1835 found England full of municipalities organized 
in one or other of these ways, and while it organizes all of them upon a 
uniform model, it does not destroy their previously existing, lawful cor- 
porate powers. ft 

In this country, on the other hand, such corporations exist and can 
exist only by virtue of express legislative enactment creating them or 
authorizing their creation or existence.{ It is this fundamental differ- 
ence that makes English experience, English precedents and English 
adjudications of little or no value to us, in this branch of the law. There 


* Democracy, Inaugural Address on Assuming the Presidency of the Birmingham and 
Midland Institute, Birmingham, England, 6 October, 1884, published in 1887; Democracy 
and other addresses, J. R. L., Houghton, Mifflin & Co., N. Y. and Boston. 

+ Civil Government in the United States, pages 133-135. 

t Dillon on Municipal Corporations, 4th edition, 3 36. It is proper to acknowledge here 
that I am indebted to this same work for most of the historical matter in this article. I 
shall cite this work hereafter by the name of the author and the number of the section, alone. 


2 Dillon 37. 
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a municipal power may be shown to exist by the common law, or by pre- 
scription; here the courts demand sternly, or should so demand: 
‘Where is the statutory warrant for this power?” 

The powers that may be exercised by municipal corporations are: 

1. Those expressly conferred. 

2. Those necessary to the execution of the express grant. 

3. Those absolutely essential, not simply convenient, but indispensable 
to the declared objects and purposes of the corporation.* 

These grants of power are construed strictly by the courts, and all fair 
doubts resolved against the corporation. 

These general propositions have long been recognized by the courts 
of New Jersey. At the November term, 1857, Mr. Justice Elmer, 
rendering the opinion of the Court of Errors and Appeals in the case of 
Carron y. Martin, 26 N. J. L. (2 Dutch.) 600, said: “In our judgment 
public policy requires that the proceedings of our numerous municipal 
corporations should be kept strictly within the limits assigned to them by 
the statutes authorizing them, and if they appear not to come within 
those limits, they should not only be liable to reversal by certiorari, but 
also be held void.” 

One of the ablest and most instructive discussions on the construction 
of corporate powers in general (not contined to municipal corporations), 
that I know of, is the opinion of Mr. Chief Justice Hornblower, deliv- 
ered at the February term of the Supreme Court in 1834, in the case of 
Taylor v. Griswold, 14 N. J. L. (2 Green) 222. Space will not allow me 
to quote from this most interesting case, but to show that our courts are 
still adhering to these fundamental principles, I extract a few words 
from the opinion by Mr. Justice Van Syckel in Breninger v. Belvidere, 
June, 1882, 44 N. J. L. (15 Vr.) 350. ‘All the authority of a munici- 
pal corporation being derived from its charter, it is evident that its 
powers can not be enlarged, diminished or varied by the ordinance or 
by-laws of the corporation. The power to pass a by-law or an ordinance 
which establishes a rule interfering with the rights of individuals or the 
public, must emanate from the creating body, and clear authority must 
be found for it in the legislative enactment under which the corporation 
exercises its functions of government.” t 

It may seem to be unnecessary to dwell so long upon the principles of 
general municipal law, but I cannot satisfactorily discuss the construc- 
tion of our New Jersey borough statutes unless we are agreed at the out- 
set upon the principles which are to control their construction. 


* Horr and Bemis on Municipal Police Ordinances, 3 15; Dillon on Mun. Corp., 2 89. 
+ For a further example of a strict application of these principles, see the opinion of 
Chief Justice Beasley in Hackettstown v. Swackhamer, 37 N. J. L. (8 Vroom) 191. 
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Many more New Jersey cases might be cited, but I do not care to 
encumber this paper with citations, merely for the sake of citation (a 
principle upon which many text-books appear to be written), and so will 
proceed at once to the consideration of the borough as it exists in New 
Jersey, pausing only to say that anyone who wishes to pursue this branch 
of the subject further, cannot do better than read the opinion of Chan- 
cellor Runyon in Weil v. Ricord, 24 N. J. Eq. (9 C. E. Gr.) 169. 

Before examining the statutory enactments relating to boroughs, the 
constitutional limitations upon municipal powers should be noted. These 
are two, both made by amendments in 1875, and form sections 19 and 
20 of article one, of the amended constitution. They are as follows : 

“19. No county, city, borough, town, township or village shall hereafter 
give any money or property, or loan its money or credit, to or in aid of 
any individual, association or corporation, or become security for or be 
directly or indirectly the owner of any stock or bonds of any association 
or corporation. 

*¢20. No donation of land or appropriation of money shall be made by 
the state or any municipal corporation to, or for the use of any society, 
association or corporation whatever.” 

The purpose and intention of these sections are so clear, that no com- 
ment will be made upon them, in this place, at least. 

In order to consider and discuss any subject in a logical and orderly 
manner, it is necessary to divide it and classify the results of this division 
upon some system or methodical plan. The legislature itself has fur- 
nished us a plan for the classification of boroughs, for in 1883 it divided 
them into three classes, distinguished by population ;* but this method 
does not appear to serve our purposes, and, indeed, though made avow- 
edly for legislative purposes, it would seem to have been for the most 
part forgotten or ignored by subsequent legislatures. t 


* P. L. 1883, p. 157 (Sup. Rev., p. 43.) 

+ It is a cause of congratulation that so little heed has been paid to it, as it certainly will 
not stand the application of the constitutional test thus expounded by the Chief Justice in 
State, ex rel. Richards v. Hammer, 42 N. J. L. (13 Vr.) 440: 

“ But the true principle requires something more than a mere designation by such char- 
acteristics as will serve to classify, for the characteristics which thus serve as the basis 
of classification must be of such a nature as to mark the objects so designated as peculiarly 
requiring exclusive legislation. There must be substantial destinction, having a reference 
to the subject matter of the proposed legislation, between the objects or places embraced in 
such legislation and the objects or places excluded. The marks of distinction on which 
the classification is founded must be such, in the nature of things, as will, in some reason- 
able degree, at least, account for or justify the restriction of the legislation.” 

This language is quoted with approval by Chancellor Runyon in Gibbs v. Morgan, 39 N, 
J. Eq. (12 Stew.) 129. Notice also the statement of this principle by the Chief Justice in 
Van Riper v. Parsons, 40 N. J. L. (11 Vr.) at pp. 8 and 9. See also Rutgers v. New Bruns- 
wick, 42 N. J. L. (13 Vr.) 51-55; Skinner v. Collector Id. 407, at p. 411; Anderson v. City 
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The most obvious division is into, (1) those having special charters, and 
(2) those incorporated under general laws. Prior to September 28, 1875, 
when the amendments to our constitution went into effect, each borough 
was the creation of a special act, and had, in the ordinary sense of that 
term, a charter. But paragraph 11, section 7, article IV., of the amended 
constitution forbids special legislation regulating the internal affairs of 
municipalities 

Of course some of these old charters are still in operation, 
though greatly modified by the general legislation upon the same 
subject since. To attempt to discuss each of these special charters with 
their countless amendments, supplements and petty differences would be 
a Herculean task, and of no utility, as the discussion would be of no 
interest to those not interested in the particular borough under consider- 
ation. In passing, I merely point out that the borough of Washington is 
a good example of this class, and its charter seems to have furnished many 
a hint to the framers of our general borough laws. Moreover, as a study 
in municipal institutions a charter, which has only been tried in one 
community, (all the peculiarities and idiosyneracies of ‘which cannot be 
known), has no experimental value, and cannot be safely used as the 
basis for induction. For purposes of generalization we need the experi- 
ence of a number of communities so heterogeneous as to guarantee that 
the satisfactory or unsatisfactory working of the institutions in question 
is not due to a peculiarity of the community, but to the intrinsic excel- 
lence or defectiveness of the institutions themselves. From this point 
of view, possibly, the only group of boroughs large enough to repay 
study, are those organized under the law of 1878, to which we shall 
frequently advert. 

Since the adoption of the amendment referred to, requiring general 
legislation on these subjects, we have had borough legislation in plenty ; 
but as most of the statutes are either supplements or amendments to 
prior enactments, they can easily be divided into the following groups : 

1. Acts providing for and relating to borough governments in seaside 
resorts, consisting of ‘An act for the formation of borough governments 
in seaside resorts,” (see Supplement, page 942), approved March 29, 1878, 
P. L. 1878, page 232, and the fifteen or more supplements and amend- 
ments thereto. 

2. The general borough act of 1878, and the various attempts to im- 


of Trenton, Id. 48t, at p. 488; Coutieri v. New Brunswick, 44 N. J. L. (15 Vr.) 58, (opin- 
ion by Beasley, C. J.); Zeigler v. Gaddis, Id. 263-366 ; Fitzgerald v. New Brunswick, 47 N. 
J. L. (18 Vr.) 479, (exhaustive opinion by Reed, J.); Van Giesen v. Bloomfield, Id. 447. 
Liquor license legislation based upon this borough classification, by population of 1883, has 
been expressly held to be unconstitutional and void. Hightstown v. Glenn, 47 N. J. L. 
(18 Vr.) 105. 
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prove, or (it would seem) obscure it; consisting of ‘‘An act for the for- 
mation of borough governments,” (see Supplement, page 44,) approved 
April 5, 1878, P. L. 1878, page 403, and not less than thirty supple- 
ments and amendments thereto. It is probable that these various sup- 
plementary acts should be again subdivided into (1) such as merely 
amend and develop the system of government laid down in the original 
act, and (2) those which attempt so fundamentally to alter and enlarge 
its scope as to bring within its operation and application cases not con- 
templated by the framers of the original act. Of this latter class the 
leading example is the supplement approved April 22, 1886, (P. L. 
1886, p. 255) beginning on page 53 of the Supplement to the Revision, 
section 54. 

3. Borough Commission Acts. These consist of “An Act for the For- 
mation of Borough Commissions” (See Sup. to Rev., p. 56), approved 
March 7. 1882, and about seventeen,amendments or supplements. P. L. 
1882, page 48. 

4. The General Borough Act of 1890, with the additions thereto. Con- 
sisting of “‘An Act for the Formation and Government of Boroughs,” ap- 
proved March 12, 1890 (P. L. 1890, page 58, ete.,) and the four or five 
supplementary and amendatory acts. This original act (of March 12, 
1890), was repealed Feb. 3, 1891. P. L. 1891, page 11. 

5. The general borough act of 1891, with its offspring; consisting of 
**An act for the formation and government of boroughs,” approved April 
2 1891, (P. L. 1891, page 280, ete.) and two supplements passed in 
1892, and seven passed this year. 

6. Those not passed as amendments or supplements to any particular 
act, but in terms applying to every borough in the state, or if not to all, 
to all of a certain size in accordance with the legislative classification of 
1883. 

I shall have something to say of all of these in order; but the 
sixth group will, perforce, be brought in from time to time in the course 
of the discussion of the other five, so that it is expected that it will be 
unnecessary to devote any time or space to their separate consideration. 

1. Seaside Resort boroughs. (Supplement, page 942.) 

The title itself of this act suggests the query, whether it is not a vio- 
lation of the amendment to the constitution referred to above, so that be- 
fore going any further I will quote in full paragraph 11, section 7, art. 4 
of the constitution of New Jersey : 

“11. The legislature shall not pass private, local or special laws in 
any of the following enumerated cases; that is to say: 

‘Laying out, opening, altering and working roads or highways. 

“Vacating any road, town plot. street, alley or public grounds. 
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‘“‘ Regulating the internal affairs of towns and counties; appointing local 
offices or commissions to regulate municipal affairs. 

‘Selecting, drawing, summoning or empanelling grand or petit jurors. 

‘Creating, increasing or decreasing the percentage or allowance of 
public officers during the term for which said officers were elecied or ap- 
pointed. 

“Changing the law of descent. 

“Granting to any corporation, association or individual, any exclusive 
privilege, immunity or franchise whatever. 

‘Granting to any corporation, association or individual the right to lay 
down railroad tracks. 

‘** Providing for changes of venue in civil or criminal cases. 

‘- Providing for the management and support of free public schools. 

“The legislature shall pass general laws providing for the cases enum- 
erated in this paragraph, and for all other cases which, in its judgment, 
may be provided for by general laws. 

“The legislature shall pass no special act conferring corporate powers, 
but they shall pass general laws under which corporations may be or- 
ganized, and corporate powers of every nature obtained, subject, never- 
theless, to repeal or alteration at the will of the legislature.” 


Here we have the standard, or rule, by which to measure the consti- 
tutionality of the act. * 

Before discussing this provision of the constitution, let us see what the 
law is to which this measure is to be applied. 

Instead of quoting it in extenso, | will simply give a summary of it 
made by Judge Depue in a case in which the act was under consideration.* 


** The first section of the act provides ‘that the inhabitants of any 
township, which is a seaside resort for summer visitors, embracing with- 
iu an area not to exceed two square miles taxable property, of the 
amount of one hundred thousand dollars, or more, may become a_ body 
corporate and politic, in fact and in law, under the title of the borough of, 
etc.; whenever, at a general or special election called for that purpose, 
it may be so decided by a majority of the votes of the electors of such 
township, or part of a township.’ 

‘Section second provides that such election shall be called by one of 
the chosen freeholders of the township in which the district proposed to 
be incorporated is situate, on written application by persons represent- 
ing one-tenth of the taxable real estate in such district. 

“The other sections of the act provide for the election of a mayor and 
members of a common council and officers, such as clerk, officers of elec- 
tion, surveyors of the highways, etc., with the powers and duties of such 


* State v. Somers Point, 52 N. J. Law (23 Vr.), p. 33, 34. 
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officers in any of the townships of this state. The act also provides for 
ordinances laying out, opening and improving streets and sidewalks, 
erecting public buildings, water and gas works, and for the exercise of 
all those governmental functions, which usually pertain to cities and 
towns. The powers granted to municipalities organized under this act, 
are found in a series of acts contained in the Supplement to the Revision, 
from page 942 to 950. They are equal to, and in some respects ex- 
ceed the powers conferred upon the largest cities in the state.” 
Although the unconstitutionality of this act would seem apparent 
enough, let us, before deciding upon it, look a little more closely at this 
provision of the constitution, the importance and value of which do not 
seem to have been sufficiently appreciated. There are no more valuable 
safe guards of the people’s rights and purses in the constitution, than those 
contained in the amendments of 1875, unless it be the famous Bill of Rights 
in Article I. and of these amendments none is of more frequent practical 
utility than the paragraph quoted above. This provision is but one of 
the fruits of the recently developed and still growing tendency, common 
to all the states, to restrict and limit the powers of the legislature; a 
tendency observed by a foreign statesman of eminence, who visited this 
country a few years since, and proved himself an acute and astute ob- 
server of our institutions. He accounts for it thus:* ‘ The peoples of 
the states have come to distrust their respective legislatures. Hence 
they desire not only to do a thing forthwith, and in their own way, rather 
than leave it to the chance of legislative action, but to narrow as far as 
they conveniently can (and sometimes farther), the sphere of the legisla- 
ture.” But, he tells us, t+ ‘ even these multiform restrictions on the state 
legislatures have not been found sufficient. Bitted and bridled as they 
are by the constitutions, they contrive, * * to do plenty of mischief in 
the direction of private or special legislation.” In pointing out the evils 
which had sprung from this unrestricted special legislation, he says. t 
‘*Sach special bills are condemned by thoughtful Americans, not only as 
confusing the general law, but because they furnish, unless closely 
watched, opportunities for perpetrating jobs, and for inflicting injustice 
on individuals or localities in the interest of some knot of speculators. 
They are one of the scandals of the country. But there is a further ob- 
jection to their abundance in the state legislatures. They are a peren- 
nial fountain of corruption.” In speaking of the temptations they hold 
out to allure venal members, he says:{§ ‘‘ One form of this special legis- 


* Prof. James Bryce, M. P. for Aberdeen. The American Commonwealth, Vol. I, p. 
427, 428. 

+t Same work and volume, page 471. 

{ Same, p. 512. 

2 Page 513. 
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lation is peculiarly attractive and pernicious. It is the power of dealing 
by statute with the municipal constitution and actual management of 
cities. * * Hence the-control exercised by the state legislature over city 
government is a most important branch of legislative business, a means 
of power to scheming politicians, of enrichment to greedy ones, and if 
not of praise to evil-doers, yet certainly of terror to them that do well.” 

Although this is the judgment of a foreign critic, it is not more scath- 
ing than the following vigorous, yet not exaggerated language of our 
own Chief Justice Beasley on the same subject : 

“Experience had conclusively shown that the system itself was 
vicious, that permitted a city, or other political district, to be governed 
by laws applicable to it alone, such laws being enacted by persons having 
no particular interest ia such locality, and having no constituency living 
within its bounds, to whom they were accountable for the measures to 
which they gave their sanction. This, in truth, was but one remove 
from the oppression of being governed by strangers. The result was 
such as might have been anticipated: laws were to be had for the asking 
by scheming persons, that were subversive of the rights of property, and 
which tended to the most reckless expenditure of the public moneys, so 
that the debt of some of these public bodies accumulated to such a degree 
as to threaten them with insolvency. Besides these grievances there 


were others of a lesser magnitude, it is true, but which were, neverthe- 


» Van Riper v. 


less, the sources of much vexation and inconvenience. 
Parsons, 40 N. J. L. (11 Vroom) 1 at p. 5 (1878). 

In regard to the restriction upon such laws, he says:* “ The object of 
the constitutional regulation is manifest. It was to exterminate, root and 
branch, special and local legislation, and to substitute general law in the 
place of it, in every instance in which such substitution could be effected. 
This is conspicuously apparent, for it is written in the general frame of 
the section, and in all of its specifications.” 

The purpose and scope of this remedy were expounded with marked 
lucidity by Chancellor Runyon as follows, (Hammer v. State, 44 N. J. L. 
[15 Vr.| 669, 670 [1882]) : 

“The question discussed on the argument of these cases, was whether 
the last mentioned act is in contravention of that clause of the constitu- 
tion which prohibits the enactment of any local or special law ‘ regulat- 
ing the internal affairs: of towns and counties.’ Const., art. IV., sec. 7, 
p. 11. The object in adopting that provision was to prevent particular 
legislative interference in the internal affairs of municipalities. The 
evil which it was intended to remedy, was the making of changes by the 
legislature in the system of government of municipalities, sometimes at 


* Same case, same page. 
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the instance of only a few, and perhaps to the detriment of the many— 
changes which were not only frequent and disturbing, but often preju- 
dicial to good government and the interest of the taxpayers The provision 
under consideration was designed to put it out of the power of the legis- 
lature to make any changes in the system of government of any particu- 
lar municipality by separate legislation. Besides the other manifest 
advantages, thus is secured watchful scrutiny of all proposed changes, 
additions or innovations; for they will affect not only the citizens of the 
particular municipality or municipalities in which they originate, but 
also those of all others to which they will be applicable. Normally, there 
can be, under our constitution, no such thing as local or special legisla- 
tion to regulate the internal affairs of municipalities; but all legislation 
to that end must be general and applicable alike to all. Nor can any 
departure from the rule be justified, except where, by reason of the exis- 
tence of a substantial difference between municipalities, a general law 
would be inappropriate to some, while it would be appropriate to and 
desirable for others. ‘There it would be warranted, not only by the 
necessities of the situation, but by a reasonable construction of the con- 
stitutional provision. In such a case the municipalities in which the 
peculiarity exists, would constitute a class, and the legislation would in 
fact be general, because it would apply to all to which it would be appro- 
priate. But distinctions which do not arise from substantial differences 
—<(ifferences so marked as tv eall for separate legislation—constitute 
no ground for supporting such legislation.” 

Of similar provisions in the Ohio Constitution (i851), Mr. Justice 
Ranney says: Atkinson v. Railroad Co., 15 Ohio St. 21 (1864). 

‘* These provisions of the constitution are too explicit to admit of the 
least doubt that they were intended to disable the general assembly from 
either creating corporations, or conferring upon them corporate powers, 
by special acts of legislation. It was intended to correct an existing 
evil, and to inaugurate the policy of placing all corporations ot the same 
kind upon a perfect equality as to all future grants of power; of making 
such law applicable to all parts of the state, and thereby securing the 
vigilance and attention of its whole representation ; and finally, of making 
all judicial construction of their powers, or the restrictions imposed upon 
them, equally applicable to all corporations of the same class.” 

The evil aimed at, the remedy applied, its purpose and scope must 
now be sufficiently clear. At any rate, no words of mine could make 
them plainer. 

As the framers of the seaside resort borough act could scarcely have 
thought that the mere fact of location on the ocean was a substantial 
enough difference to erect them into a separate class, so as to make legis- 
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lation confined to them alone, general, they must have relied on the 
(assumed) power to create municipalities by special acts. 

The clause reading: ‘The legislature shall pass no special act 
conferring corporate powers, but they shall pass general laws, under 
which corporations may be organized and corporate powers of every 
nature obtained, subject, nevertheless, to repeal or alteration at the will 
of the legislature,” would appear to forbid special creation. And author- 
ity for that view is readily to be found. Judge Dillon, in the last edition 
of his great work on Municipal Corporations, in section 46, tells us : 

‘* The constitution of Kansas,* as well as of Ohio, in the article entitled 
‘Corporations,’ contains a provision that ‘the legislature shall pass no 
special act conferring corporate powers,’ [note that the language is the 
same as ours, verbatim et literatim], and the Supreme Courts of those 
states have decided that the provision applied to municipal, as well as 
private corporations; and that the effect was to compel the legislatures 
of those states to regulate the grant of powers to municipal corporations 
by general laws.” t 

Although this construction appears, to say the least, to be reasonable, 
and has the weight of authority elsewhere in its favor, we have a decision 
of our Supreme Court, to the contrary, which as yet stands unreversed. 
This case, Pell v. Newark, was decided at the February term of the 
Supreme Court, 1878, and it is probable that its decision, just before the 
passage of the seaside resort borough act, led the authors and promoters 
of that measure to believe it constitutional. 

But their act did much more than create. It provided a full scheme 
for the government and regulation of the internal affairs of the boroughs 
after their creation. The case in question decided that the legislature 
had a bare right to create, and no more. The municipalities, when 
created, were to become subject to the operation of general laws. This 
is apparent from the language of Mr. Justice Van Syckel in rendering 
the opinion of the court. 40 N. J. L. (11 Vr.) 74, 77. He said: 

‘It has not been suggested that these amendments were adopted, be- 
cause there was any objection to the mode in which cities, towns or coun- 
ties had been created, or in which their exterior lines had been altered, 
or that the power to do so had been abused by the legislature. The evil 
consisted in the great diversity of laws, which were applied in their gov- 
ernment and regulation when erected, and for that reason a limitation 
was placed upon the method of enacting laws for them. 

‘“‘ The limitation is not upon the right to create cities, towns or coun- 


* Adopted 1859. 

+ In the note to this section, Judge Dillon cites: Atchison v. Bartholow, 4 Kan. 124 
(1866); Wyandotte City v. Wood, 5 Kan. 603 (1870); State v. Cincinnati, 20 O.8. 18 
(1870). 
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ties—not upon the right to abolish them, or to change their exterior 
boundaries at pleasure; the prohibition is against passing laws regulat- 
ing their internal affairs by special laws, manifestly referring to laws for 
their government, not to their creation or structure. * * 

* * *Tn the clause relating to towns and counties, there is no re- 
quirement that general laws shall be passed, under which they may be 
erected. The right is still preserved to the legislature to create cities, 
towns and counties, and to change their boundaries, by special laws, so 
as to make them appropriate political districts for the application of gen- 
eral laws establishing uniform rules for their regulation.” ; 

In spite of.this clear limitation of the effect of the decision, it is evi- 
dent that it was thought to go much further, for in the case of Long 
Branch v. Sloane, 49 N. J. L. (20 Vr.) 356 (1887), it was cited by counsel 
as authority for the proposition that an act creating a new political divis- 
ion is legal, though the act in question in that case did very much more. 

The case of Pell v. Newark (supra) was taken at once to the Court of 
Errors and Appeals, and a decision was made in November of the same 
year, 40 N. J. L. (11 Vr.) 550. Here the opinion of the court was ren- 
dered by Mr. Chief Justice Beasley. While the decision of the court 
below is unanimously affirmed, the Chief Justice is careful to express no 
opinion on the clause I have been considering, and on page 554 he 
deprecates the introduction into the case of unnecessary constitutional 
questions. He finds the interdict against passing private, local or special 
laws ‘regulating the internal affairs of towns and counties,” broad 
enough to render the act under consideration void. In accordance with 
his opinion in Van Riper v. Parsons (ante), he holds that ‘ the term 
‘towns’ in this clause of the constitution, stands as a generic designa- 
tion, embracing townships as well as cities, and all other places corporate 
established for local government of the same grade as these, and also 
those of an inferior order, if any such there be.” It is this broad con- 
struction of the clause about the regulation of the internal affairs of 
municipalities, which has thus far rendered it unnecessary for the courts 
again to consider the construction of the clause as to the conferring of 
corporate powers. When it does come up again for consideration, it 
will be proper to consider the effect upon its construction of the follow- 
ing principle laid down by Mr. Justice Van Syckel in Fritts v. Kuhl, 51 
N. J. L. (22 Vr.) 199 (1889) : 

“ The rule is well settled that where a statute or a constitutional pro- 
vision of doubtful import has been adopted in one state from the statutes 
or constitution of another state, after a practical construction has been 
given to the language by judicial decision, it will be presumed that the 


* Same case, p. 77. 
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intrepretation adopted in the state from which it is taken has been ac- 
cepted as well as the words. Lessee of Gray v. Askew, 3 Ohio 466; 
Langdon v. Applegate, 5 Ind. 327; Rigg v. Wilson, 13 Ill. 15; Adams 
v. Field, 21 Vt. 256; Rutland v. Mendon, 1 Pick. 154.”* 

In Pell v. Newark, (ante,) in the Court of Errors, the Chancellor also 
filed a brief opinion to reiterate that the questions decided in the Su- 
preme court were unnecessary to the decision of the case, and that, 
therefore, ‘ concurrence in the result is neither an expression nor an in- 
dication of opinion upon those questions, or any of them.” 

While the construction of this clause as to the conferring of corporate 
powers still stands, I do not think the question should be regarded as 
finally settled. The case in the Supreme court was argued before only 
three judges, and, eminent as they are, (Van Syckel, Dixon and Reed, 
JJ.), the decision has not the weight of a decision by the full bench. 

Although it still stands, the courts have been very careful to limit its 
force to the effect assigned to it by Mr. Justice Van Syckel in the origin- 
al opinion. See opinion by Van Syckel, J., in Tiger v. Morris Com- 


*When this was written I assumed from section 46 of Dillon, quoted above, that our pro- 
vision was identical with those of Ohio and Kansas, and that their prior construction 
would be binding upon us in accordance with the principle just stated. Since then I 
chanced to find in the American Law Review, Vol. XXII, No. 3 (May-June, 1888), page 403, 
a very interesting article on “Constitutional Restrictions upon Legislation Concerning 
Villages, Towns, Cities and Counties,’ by J. R. Berryman, of Madison, Wisconsin. _ In sec- 
tion 2, on page 404, he gives the Ohio provision (adopted 1851) as follows: ‘“‘ The general 
assembly shall pass no special act conferring corporate powers, and it shall provide for the 
organization of cities and incorporated villages by general laws;” and of Kansas on page 
405: “The legislature shall pass no special act conferring corporate powers; * * * provis- 
ion shall be made by general law for the organization of cities, towns and villages.” 

In section 4, on page 406, he says: “‘ Having regard to the evils which existed under the 
system of non-restraint upon legislation, the general tendency has been to so construe con- 
stitutional provisions which seek to remedy such evils as to effectuate their purpose. The 
prohibition against conferring corporate powers by special acts makes void an act granting 
additional powers to corporations existing when the constitutional provision went into 
effect (Atkinson v. R. R. Co., 15 Ohio St. 21); and taken in connection with a command 
to provide for the organization of cities and incorporated villages by general laws, it includes 
municipal corporations. Ibid, State ex rel. v. Cincinnati, 20 Ohio St. 18; same case, 23 Id. 
445; State v. Mitchell, 31 Id. 592; Clegg v. School District, 8 Neb. 178; School Dist. v. 
Ins. Co., 103 U.S. 707; Halle v. Helmer, 12 Neb, 87; Atchison v. Bartholow, 4 Kan, 124, 
144; Wyandotte v. Wood, 5 Id. 603; In re Council Grove, 20 Id. 619; Gray v. Crockett, 
30 Id. 138. Luehrman v. Taxing Dist., 2 Leo (Tenn.) 425; overruled in State v. Wilson, 
12 Id. 246. See Pell v. Newark, 40 N. J. L. 71; Topeka v. Gillett, 32 Kan. 431; same 
ease, 23 Am. L. Reg. (U. 8 ) 778, with an interesting note by Frank P. Prichard.” 

This basing the inclusion of municipal corporations upon the “connection with a com- 
mand to provide for the organization of cities,” towns, etc., by general law, would seem to 
give some support to the construction by Van Syckel, J., in Pell v. Newark, ante. 

On pages 415 to 417 Mr. Berryman discusses the New Jersey cases which have arisen 
ander this provision. 

This is a very painstaking article and amply repays a careful reading. 
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mon Pleas, 42 N. J. L. (13 Vr.) 632 (1880). In Long Branch v. Sloane, 
49 N. J. L. (20 Vr.) 362 (1887), Mr. Justice Magie says: ‘‘ It is unneces- 
sary to express, in this case, any opinion as to the legislative power 
to create or alter political divisions by special laws. Assuming the 
power to exist, it is confined, in my judgment, to the mere creation of a 
new division or the mere alteration of an existing division. If the act 
of creation or alteration be single, and the new division and the several 
parts find the rules for their internal affairs in some general law, then 
such legislation may not be objectionable. But if the act of creation or 
alteration includes provisions looking to the regulation and government 
of the newly-created or altered districts or of the district from which 
they have been taken, then the legislation regulates the internal affairs 
of those districts, and cannot be supported unless it is general.”* Ina 
later case, State v. Borough of Clayton, 53 N. J. L. (24 Vr.) 279 1891), 
Mr. Justice Magie says: 

‘Under the requirement that such legislation must be by general 
laws, it has been thought that, when the legislature has enacted a com- 
plete system of laws for all classes, or for any class, of municipality, it 
may, by other acts from time to time, select localities and designate 
boundaries, the inhabitants within which should thereafter be incorpora- 
ted as a municipality within one or another of such classes.” 

In State, Worthley Pros, v. Steen, 43 N. J. L. (14 Vroom) 542 
(1881), it was directly decided, the opinion in this case also being by Van 
Syckel, J., and the case argued before only two judges, that: “A city 
charter may be repealed by a special act of the legislature.” t 

The cases cited make sufficiently clear the general state of the New 
Jersey case law on this subject, so that I can proceed to see how the 
principles established affect the statutes we have under consideration. 

Although grave doubts must long have existed as to the consitution- 
ality of this seaside resort legislation, and although a number of commu- 
nities were incorporated under it, no attempt appears to have been made to 
test its validity until 1887, when an information in nature of quo warranto 
in the name of the State ex rel. Wesley Gibbs et al., was filed against the 
Mayor and Council of the Borough of Somers Point, N. J. L. (20 Vr.) 49 
but a demurrer was filed and sustained on the following grounds: “An 
information in nature of quo warranto against a corporation must be 
prosecuted in the name of the Attorney General alone, and cannot be 
joined with an information at the instance of private relators against 


officers in a corporation.” 


* In support of special creative power, see ohiter dictum in dissenting opinion of Reed, J., 
50 N. J. L. (21 Vr.) 625. 

+ On repealing acts see Van Riper v. Parsons, 40 N. J. L. 127; Fitzgerald v. New Bruns. 
wick, 47 N. J. L. 482-485. 
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In 1889, the Attorney General, ex officio, filed an information against 
the same corporation. The case was argued before Beasley, C. J., and 
Depue, Van Syckel and Scudder, JJ. The opinion of the court was 
delivered by Mr. Justice Depue. I quote: (52 N. J. L. [23 Vroom] 32, 
et seq.) 

“The borough of Somers Point was incorporated under an act of the 
legislature, entitled, ‘An act for the formation of borough governments 
in seaside resorts,” approved March 29, 1878. P. L. p. 230; Rev. Sup. 
p. 942. The object of the information filed by the Attorney General, ex 
officio, is to test the constitutionality of the act under which this municipal 
corporation was organized. The contention against the validity of this 
corporation is founded upon the prohibitory clauses contained in para- 
graph L1, section 7 of article LV. of the constitution.” He then gives the 
summary of the law I have quoted above, and continues: ‘As applied 
to legislation of this character a law is special or local, as contradistin- 
guished from general, in the sense of the prohibitory clauses in this para- 
graph of the constitution, which embraces less than the entire class of 
persons or places to whose condition such legislation would be necessary 
or appropriate, having regard to the purpose for which the legislation 
was designed. A law which so particularizes, and, by such means, is 
restricted in its operation to persons or places which do not comprise all 


the objects which naturally belong to the class, is special or local, 
within the meaning of the constitutional interdict. The act in 
question is limited to a specified location—situation on the seaside. 
It is further restricted to places so situate which are the resort for sum- 
mer visitors, and is applicable only to places within these limitations in 


which taxable property to an amount of $100,000, or more is embraced 
+ * * * 


within an area not to exceed two square miles. 
‘This law is so plainly a special and local law within the constitu- 
tional interdict that argument and citation of authorities are unnecessary.” 
As these statutes (in our first group) have thus been declared invalid, 
it is unnecessary to discuss their provisions in detail, though I may 
have occasion to refer to them for purposes of illustration. 
I shall leave the consideration of the other five groups of borough 
statutes to future papers. Rosert Rives LaMonre. 


Bound Brook, N. J., August 22, 1893. 
18 





THE NEW JERSEY LAW JOURNAL. 


WADE B, DAVIS v. HENRI MEGROZ AND OTHER PARTNERS. 


(New Jersey Supreme Court, June term, July 31, 1893.) 


Attachment— A ppearance— Partnership— 
Joint Debtors.—1. A judgment for the plain- 
tiff in an attachment suit, where the de- 
fendant appeared without giving bond, has 
a two-fold effect: (1) The property, real 
and personal, attached, may be sold to satisfy 
the judgment, and (2) the judgment recov- 
ered after an appearance has the force and 
effect of a judgment in personam. 

2. An assignment by one partner of all 
his interest in the co-partnership for the 
benefit of his creditors is ipso fucto a disso- 
lution of the firm, where the partnership is 
for an indefinite term and capable of disso- 
lution at will. 

3. Where the partnership is for a definite 
term, an assignment by one partner of all 
his interest in the partnership, before the 
expiration of the term for which the part- 
nership was formed, may be a cause for a 
dissolution and an accounting at the instance 
of the assignee, and may be treated by the 
other partners as ipso facto, a dissolution. 

4. If the articles of partnership do not 
provide for the manner in which the affairs 
of the partnership shall be wound up on 
dissolution, the partnership will continue 
with all its incidents of interest, powers and 
obligations so far as is necessary for the pur- 


pose of winding up the concerns of the part- 
nership and no further. 

5. In suits brought against the partner- 
ship, after the dissolution, one partner may 
appear and defend against a partnership 
liability, but he has no implied authority to 
enter an appearance for his co-partners, so 
as to render the judgment binding upon his 
co-partners personally, where they are not 
served with process. 

6. By the act concerning obligations (Rev, 
741), one joint debtor served with process is 
required to answer to the suit, and if judg- 
ment pass therein for the plaintiff the stat- 
ute gives effect to the judgment and execu- 
tion thereon against the defendant served 
with process, and also against the other 
joint debtors named in the process, the same 
as if all had been served with process; but 
it does not authorize a joint debtor served 
with process to appear to the suit in the 
name of the other defendants. 

7. In am action against partners com- 
menced by attachment, one partner may 
appear in his own name and contest the 
partnership liability. An appearance by or 
in the name of all the partners is not neces- 
sary to that end. 


On motion to expunge from the record an appearance entered by one 
of the defendants in behalf of the other defendants. 

Argued before Justices Depue, Lippincott and Abbett. 

Mr. Joseph A. McCreary for Julius C. Schlachter. 

Messrs. Guild & Lum and John Rk. Hardin for Henri Megroz and 


Louis Megroz. 


Messrs. Talcott & Meyers for the plaintiff. 

Mr. Wm. A. Lewis for an applying creditor. 

Mr. George C. Conkling for Herman Leeman. 

The opinion of the court was delivered by Depur, J.: A writ of 


attachment issued out of this court October 22, 


1892, and directed to 


the sheriff of the county of Morris, was executed by attaching real and 


personal property at Stirling. 


The affidavit on which the writ issued set out a debt due the plaintiff 
in the sum of $48,019, from the defendants as partners under the firm 


name of Megroz, Portier, Schlachter & Co. 


appraised at $122,000. 


The property attached was 
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On the 4th of November, 1892, George E. Conkling, an attorney of 
this court, entered an appearance in the attachment suit in behalf of all 
the defendants Application is made by Schlachter and by Henri 
Megroz and Louis Megroz to expunge from the record the appearance of 
Conkling in their names. Although the appearance purports to be for 
all the defendants, Mr. Conkling styles himself as attorney for Herman 
Leeman. He was retained by Leeman, and it is admitted that he had 
no authority from the other parties to use their names. 

The Attachment act provides that where a defendant in a suit com- 
menced by attachment enters an appearance without giving bond for the 
return of the personal property attached, the suit shall proceed in all 
respects as if commenced by summons, the lien of the attachment con- 
tinuing, Rev. 48, § 38. A judgment recovered by the plaintiff in a 
suit commenced by attachment, where the defendant appears to the suit 
without giving bond, has a twofold effect: First, the property, personal 
as well as real, seized and taken under the attachment, may be sold to 
satisfy the judgment; and secondly, a judgment recovered after such 
appearance has the force and effect of a judgment 77 personam. Without 
an appearance by the defendant the attachment proceedings are strictly 
in rem, and the judgment is available only against the property attached. 
Thompson vy. Eastburn, 1 Harr. 100; Miller v. Dungan, 7 Vroom, 21. 

The facts that gave rise to this controversy are somewhat complicated. 
The firm of Megroz, Portier & Co., composed of Louis Megroz, Henri 
Megroz, Henri Portier, Herman Leeman and Mrs. Gabriette Portier, 
was engaged in the business of importing and selling domestic goods. 
Their principal house was in Paris, and the firm had branch houses in 
Lyons, Roubaix, Berlin, Zurich, Vienna, Trieste and New York. The 
business in the city of New York was carried on in the firm name of 
Megroz, Portier, Schlachter & Co. The latter firm was composed of the 
persons who were the members of the Paris firms, with the addition of 
Schlachter. Leeman was a member of both firms; Schlachter was a 
member of the New York firm only. Schlachter resides in Brooklyn ; 
the other members of the New York firm reside in Paris. 

The New York firm was established by articles of partnership dated 
August 22, 1890, for the transaction of a wholesale commercial and com- 
mission business in New York, in the name of Megroz, Portier, Schlach- 
ter & Co., to be under the management of Schlachter. The firm was to 
continue from July 1, 1890, to July 1, 1896. In the articles of partner- 
ship the Paris firm of Megroz, Portier & Co. is described as the party of 
the one part and Julius C. Schlachter of the other part. Of the capital 
of the New York firm, $400,000 were to be furnished by the Paris firm, 
and $200,000 by Schlachter. 

The Paris firm was established by articles of partnership forming a 
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partnership to continue from April 1, 1890, to July 1, 1896. The busi- 
ness for which the Paris firm was established was designated as a whole- 
sale silk business in Paris, with branches in the cities already named, 
including the city of New York. 

In July, 1891, the Paris house became embarrassed, and by articles 
of dissolution dated July 20, 1891, the firm was dissolved by mutual con- 
sent, and two of its members, Henri Portier and Herman Leeman, and 
M. La Pierre, one of its employees, were made liquidators, with a view 
to a settlement with their creditors. The articles of dissolution expressly 
mentioned the interest of the Paris firm in the New York branch, and 
transferred that interest with the other assets of the firm to the three 
persons named as liquidators. The liquidators formed a special liquidat- 
ing firm under the name of La Pierre & Co., and the assets of Megroz, 
Portier & Co. were passed over to the liquidating firm with the consent 
of creditors, and the firm of Megroz, Portier & Co. ceased b siness. 
The contention is that the assignment of the Paris firm operated to dis- 
solve the New York firm. 

It has been held that an assignment by one partner of all his interest 
in the copartnership for the benefit of his creditors, like an adjudication 
in bankruptcy, is ipso facto a dissolution of the firm, whether the part- 
nership be at will or for a definite term. Marquand v. Barton, 17 J. R. 
525, 529, 535; Lindley on Part. 583. The principle on which this doc- 
trine rests is, on the one hand, that new partners cannot be introduced 
into the firm without the consent of all the other partners; and, on the 
other hand, that the creditors of the partner taking his property by 
assignment cannot be involved against their consent in the responsibility 
of the continuance of the partnership business. This doctrine is firmly 
established where the partnership is for an indefinite term, but it has not 
been received without dissent where the partnership is for a definite 
term. Under such a contract the withdrawal of capital contributed by 
one member of the firm would be a violation of the contract of partner- 
ship, and might prejudice the interests of other members of the firm. 
Under such an arrangement it has been held that an assignment by one 
partner of his interest in the partnership property is a cause for dissolu- 
tion, and an accounting on the application of the assignee is ipso fucto a 
dissolution of the partnership, at the option of the other partners. Lind- 
ley on Part. 363, 364, 583, 584; Story on Part. (7th Ed.) S 308, note 1. 
We think that Schlachter, as the only member of the New York firm not 
a party to the assignment, had a right to treat the assignment as a dis- 
solution of that firm. The question arises then as to the effect of the 
dissolution of a partnership upon the powers and responsibilities of the 
partners inter sese. 

The dissolution of a partnership terminates the capacity of the indi- 
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vidual partners to continue the firm business with the partnership prop- 
erty and assets, and to incur debts in the firm name. But the partner- 
ship property will remain to be disposed of and its assets to be collected, 
and partnership debts must be paid. Suits for the recovery of partner- 
ship property and for the collection of its choses in action must be prose- 
cuted in the firm name, and suits by its creditors for the collection of 
debts due by the firm must be brought against the partners in their indi- 
vidual names as partners. It is a general rule that actions by and 
against the firm continue to be what they would have been before the 
dissolution. The names of all the partners must be used in an action 
brought for a debt due to the firm; and if a debt owed by the firm is 
sued for, all the partners may be and must be made defendants, unless 
by the articles of dissolution the omitted partners are expressly dis- 
charged from firm debts. Parsons on Part. 398. Notwithstanding the 
dissolution of the partnership, the firm continues to exist for all purposes 
necessary for winding up its affairs; otherwise, as was said by Lord 
Justice Turner, it would be necessary to apply for a receiver in every 
case upon the dissolution of a partnership. Butcher v. Dresser, 4 DeG. 
M & G. 542-544. If partners have not provided for the manner in 
which the affairs of the partnership shall be wound up, the law provides 
therefor by continuing the partnership, with its incidents of interest, 
power and obligation, for the purpose of winding up the concerns of the 
partnership so far as is necessary to that end aad no further. Parsons 
on Part. 420. 

It follows from what has been said, that in suits brought against the 
partnership in the course of winding up its affairs, one partner possesses 
authority as a partner to appear and defend against a partnership liabil- 
ity. In Heath v. Lanning, 91 U.S. 160, the Supreme Court of the 
United States decided that after the dissolution of the partnership, one 
partner has no implied authority to cause the appearance of his co-part- 
ners to be entered in a suit brought after the dissolution, and thereby 
give effect to a judgment against his co-partners personally. In deliver- 
ing the judgment of the court, Mr. Justice Bradley said: ‘If a suit be 
brought against all the partners, and only one of them is served with 
process, he may undoubtedly, in his own defense, show, if he can, that 
the firm is not liable, and to this end defend the suit. But to hold that 
the other partners, or persons charged as such, who have not been served 
with process, will be bound by the judgment in such a case, which shall 
conclude them as well on the question whether they were partners or not 
when the debt was incurred, as on that of the validity of the debt, would, 
as it seems to us, be carrying the power of a partner, after a dissolution 
of the partnership, to an unnecessary and unreasonable extent.” In the 
case in which this decision was made the suit was upon a judgment 
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recovered in another state, in which the record showed an appearance 
entered and a plea filed by both defendants. The court held that it was 
competent for the defendant who was not served with process in the 
original suit, to show that the appearance was without his authority, and 
in that way relieve himself from the conclusiveness of the judgment. 

in Phelps v. Brewer, 9 Cushing 390, the Supreme Court of Massa- 
chusetts held that an appearance for both defendants by an attorney who 
was employed by the partner who alone was served with process, was 
an appearance for the partners as partners for the purpose of defending 
the action against the partnership, and not an appearance for the part- 
ners severally and personally so as to render the judgment binding in 
another jurisdiction upon an individual partner who was not served 
with process and did not authorize an appearance for him. The 
principle on which this decision was rested, was that one partner 
had no implied authority to enter an appearance in such a suit except 
for the partnership, and could not by such appearance bind his 
co-partner personally and individually who was not within the juris- 
diction and was not served with process. The court applied this prin- 
ciple to suits prosecuted during the continuance of the partnership. 
Whether the partnership had or had not been dissolved was regarded as 
unimportant—the court, being of opinion that the power of one partner 
to appear for his co-partner did not exist even pending the partnership, 
did not find it necessary to consider the effect of a dissolution. In this 
respect the decision of the Massachusetts court went further than that of 
the Federal court in Heath v. Lanning. We are not at this time called 
upon to intimate any opinion as to the effect of service of process on one 
partner during the continuance of the partnership upon the rights of 
co-partners individually : nor is the power of one partner to enter an 
appearance for himself and his co-partners in suits brought during the 
partnership under discussion. Heath v. Lanning and Phelps v. Brewer 
were decided in suits upon judgments recovered in another jurisdiction. 
It is well settled that a judgment recovered in one state against a person 
domiciled elsewhere, who has not been served with process or appeared 
to the suit is extra-territorially of no force against him personally. It is 
also equally well settled that a state may provide by statute for construc- 
tive service of process, and that a judgment recovered under such ser- 
vice will be binding and conclusive upon persons or property within the 
jurisdiction of the state. The only legislation we have upon this subject 
is the act concerning obligations. This act provides that all persons 
jointly indebted upon any joint contract, obligation, ete., for which a 
remedy might be had at law against such debtors, in case all were taken 
by process out of any court of this state, shall be answerable to their 
creditors separately for such debts; that is to say, such creditor may 
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issue process against such joint debtors; and in case any such joint 
debtors shall be taken and brought into court, such of them so taken and 
brought into court shall answer to the plaintiff; and if judgment shall 
pass for the plaintiff, he shall have judgment and execution against such 
of them so brought into court, and against the other joint debtor or debt- 
ors named in the process, in the same manner as if they had been all 
taken and brought into court by such process. Rev. 741, 8.2. This 
statute is the only legislation in this state that authorizes one defendant 
to represent his co-defendants ; and it will be observed that this act does 
not authorize the defendant served with process to appear to the suit in 
the name of his co-defendants. The procedure prescribed by the act is 
that the defendant brought in is to answer to the suit; and if, on his 
failure to answer, or upon a trial upon the merits, judgment shall pass 
for the plaintiff, then the statute comes in and gives effect to the judg- 
ment and the execution thereon against the defendant brought in, and 
also against the other joint debtors named in the process, the same as if 
all had been taken and brought into court by such process. A judgment 
recovered in virtue of this statute against a defendant not served with 
process would be a nullity as against him in a suit brought on the judg- 
ment in a foreign jurisdiction, and such a defendant would be allowed in 
the courts of this state to show in avoidance of the judgment that he was 
not a joint debtor, and consequently the judgment as to him was not 
authorized by the statute. Harker v. Brink, 4 Zab. 334-350; Fleming 
v. Freese, 2 Dutch. 263, 266. But when a defendant sued as a joint 
debtor and not served with process submits himself to the jusisdiction of 
the court by a voluntary appearance, the judgment will be binding and 
conclusive upon him in every respect, not only within the jurisdiction of 
this state, but also in other jurisdictions. Shields vy. Thomas, 18 
Howard 253 

Nor is an appearance by or in the names of all the partners sued as 
joint debtors necessary to enable one partner to contest the partnership 
liability. A partner sued with his co-partners as joint debtors may 
appear in his own name and traverse the joint liability of the defendants, 
and if process has been served upon one of the defendants only, the 
plaintiff will not be entitled to recover unless the proof establishes the 
joint liability of all. Fleming v. Freese, 2 Dutch. 263, 266, 268. 

These rules of practice and procedure are not superseded in suits com- 
menced by attachment. The attachment suit is transformed into a suit 
begun by summons by the defendants’ appearance to the action. An 
appearance in manner and form such as would be regarded as an appear- 
ance to a suit instituted by summons served on one of the defendants, is 
all that is necessary to transform the attachment proceedings into a suit 
commenced by summons. 
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Neither the attachment act nor the act concerning obligations author- 
izes an appearance by one joint debtor in the name of his co-defendants. 
Consequently the appearance entered by Mr. Conkling as attorney of 
Leeman, on behalf of Henri Megroz, Louis Megroz and Julius C, 
Schlachter, was without warrant of law. The appearance should have 
been in the name of Leeman sued with the other parties as partners, 
ete.,, leaving any judgment that might be recovered by the plaintiff to 
have the effect it would by law otherwise have. 

The appearance may be amended in this respect. Schlachter and 
Henri and Louis Megros are entitled to the costs on these motions. An 
order of amendment applied for within twenty days will be granted on 
payment of these costs. The plaintiff in the attachment suit and the 


applying creditor are not entitled to costs. 


LAUREL SPRINGS LAND CO. ET AL. v. FOUGERAY. 


(Court of Errors and Appeals of New Jersey, June 19, 1893.) 


Corporations— Mismanagement of officers— 
Fraudulent Conveyance of Properiy—Decree 
winding up company reversed. F., with C. 
and K., formed a trading corporation. C. 
and K. as a inajority of the board of direc- 
tors voted themselves inordinate salaries, 
withheld proper information from F., re- 
fused to declare dividends, and conveyed 
away the assets to another corporation con- 
trolled by themselves. Pending the suit a 
reconveyance of these assets was made, and 
set up by amended answer. Held: (1) That 
F.’s remedy was by a decree setting aside 
the fraudulent conveyances, and the reso- 
lutions fixing the salaries of C. and K., ard 
that the decree should further secure to 
him proper access to the books of the con- 
cern, and the right to a dividend to be de- 


clared out of all net profits not required in 
the legitimate business of the company. 
(2) That the decree below, by which the 
business of the company was enjoined, and 
a receiver for its property appointed, and 
the complainant permitted to retire from 
the corporation with a proportion of its as- 
sets, must be reversed. (3) That when the 
specific frauds of the directors of a trading 
corporation are capable of complete redress, 
within the principles of remedial and pre- 
ventive equity, something more than a 
mere apprehension of a repetition of the 
frauds is necessary to justify the dismem- 
berment of the corporation and the appoint- 
ment of a receiver, if such a course is ever 
justified in a decree of first instance. 


Bill by Rene J. Fougeray against the Laurel Springs Land Com- 
pany and others to recover a share of the profits arising from the sale of 
land, and to set aside certain conveyances on the ground of fraud. From 
a decree for complainant, winding up the company and dividing the as- 
sets, (50 N. J. Eq. [5 Dick. Ch.] 185), defendants appeal. 

The other facts fully appear in the following statement by Garri- 
SON, J.: 

Fougeray, who is complainant, and Cord and Korb, who are defend- 
ants, formed a corporation by certificate under the general act of this 
state for the purpose of buying, selling, exchanging, and improving real 
estate, with a capital of $1,500, and a corporate existence of 50 years. 
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The first and only acquisition of land disclosed by the case was the pur- 
chase of the farm of one Stafford, to which the company took title soon 
after its incorporation. This tract was plotted into lots, and the business 
of the company conducted with such success that in less than a year its 
sales amounted to nearly $50,000, so that, after the payment of the 
balance due on the original investment a profit of nearly $40,000 
remained, represented in large part by the obligations of lot buyers 
secured upon the lands sold. The three original incorporators are the 
sole owners of the company, the capital stock of which, consisting of 30 
shares, is equally divided between them. All were directors, Cord was 
president, Korb was secretary and treasurer, and together they consti- 
tuted a working majority of the board. The management of the business 
was most successful, but the behavior of the defendants towards the com- 
plainant was characterized throughout by fraudulent practices, consist- 
ing of (1) a suppression for wrongful purposes of information concerning 
the business of the concern; (2) the withholding of dividends; (3) the 
voting of inordinate salaries to themselves; and (4) the conveyance of 
the assets and property to a corporate creature of their own. Pending 
the suit a reconveyance of the property was made to the original corpo- 
ration, which, with an ad interim account, was set up by an amended 
answer filed in the cause. 

Upon this state of facts the court of Chancery decreed: (1) That the 
resolution awarding salaries and commissions, and the deeds of convey- 
ance by which the defendants sought to defraud the complainant, should 
be set aside ; .2) that an account should be stated by the defendants, in 
which they should credit themselves with, either salary at $3,000, or 
commissions, but not with both; (3) that the defendants and the corpo- 
ration be enjoined from carrying on the business of selling land; (4) that 
a receiver should be appointed, who is directed to take into his posses- 
sion all of the corporate property, real and personal; (5) that there 
should be ascertained and paid to the complainant one-third of all the 
net assets, including contracts of sale, and a conveyance in fee simple in 
severalty made to him by the receiver and the corporation of one-third 
of the unsold lots. No mention is made in the decree of a surrender by 
the complainant of the stock held by him, but this is probably an over- 
sight, as otherwise he would withdraw one-third of the property of the 
corporation, and still be a one-third owner of the remainiag corporate 
assets. From all of this decree the defendants appeal, not upon the 
facts, but upon the propriety of the remedy. 

Mr. D. J. Pancoast for appellants. 

Mr. M. P. Grey for respondent. 

Garrison, J. (after stating above facts): The bill contains four specific 
charges of fraud against. the defendants: (1) Appropriating the profits 
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by way of payment for services; (2) fraudulent conveyance of corporate 
property to themselves; (8) withholding information from the complain- 
ant; (4) failure to declare dividends. All of these allegations are sus- 
tained by the proofs. 

The remedy to which we think the complainant is thereupon entitled 
is as follows: 

1. As to salaries and. commissions. The decree below, setting aside 
the resolution and putting the defendants to their election between a sal- 
ary of $3,000 or commissions, is affirmed. 

2. As to the fraudulent conveyance of corporate property. The de- 
cree sets aside the deeds of conveyance, and by its silence as to a recon- 
veyance accepts the resolution set up in the amended answer. This part 
of the decree is also affirmed. 

3. The right of the complainant to have access to the books of tne 
company in the present condition of affairs, should be secured to him by 
this decree, as the facts amply justify such an order. Stettauer v. Con- 
struction Co., 42 N. J. Eq. 40, 6 Atl. Rep. 303. 

4. The power of the court of Chancery to order the directors of a 
trading corporation to make a dividend of unused profits, when they im- 
properly refuse to do so, is undoubted. The shareholders in such con- 
cerns not unreasonably expect to enjoy the fruits of successful enterprise 
in stated distributions of profits. When the by-laws are silent upon the 
subject. the directors are invested with a discretionary power with re- 
gard to the time and manner of making such distribution, and, so long as 
they act in the exercise of an honest judgment, their authority is abso- 
lute. Where, as in the present case, the corporate scheme contemplates 
‘“‘the buying, selling, exchanging, and improvement of real estate” dur- 
ing a corporate life of 50 years, it is evident that the power to deter- 
mine how much of the current earnings shall be reinvested in the busi- 
ness must reside somewhere, and by the implied concurrence of the 
shareholders this right is committed to the board of directors ; but there 
is also an implied condition that the confidence thus reposed shall be 
honestly exercised with reference to the avowed purpose of the company. 
When the business of a trading corporation has by successful manage- 
ment been brought to a condition of financial prosperity, in which the 
profit, after the payment of all indebtedness, is more than 20 times the 
amount of the original capital, a reasonable share of the net earnings 
should be applied to the payment of stock dividends, though a part be 
reserved to enlarge the business itself. In the present case, there was 
no proof of any honest purpose to enlarge the business of the company, 
the withholding of the dividends being a mere pretext for an opportunity 
to absorb the profits by fraudulent devices. Generally, suits to compel 
the declaration of dividends must be in the name of the corporation, but 
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where the corporation is a defendant, and the majority of directors are 
also parties charged with fraud in this very respect, the suit will proceed 
to a decree upon the complainant’s rights In the present case, the 
prayer of the complainant should be met by a decree requiring the de- 
fendants as directors to declare a dividend of all the net earnings not 
needed for the legitimate purposes of the company’s business. And in 
order that the matter may remain under the scrutiny of the court, the 
decree directing the defendants to account and elect as to salary or com- 
missions should be supplemented by requiring them to declare such reas- 
onable dividends, and to do so from time to time as the financial status 
of the business may warrant, with leave to the complainant to apply to 
the court of Chancery for relief in the premises if it be necessary for him 
so to do. Further the decree should not go. So much of it as appoints 
a receiver, and puts him in possession of the property and of the corpo- 
ration, and directs a transfer to the complainant of a part of its net assets, 
and a conveyance to him in fee of one-third of the unsold real estate, 
must be reversed, as must also the injunction by which the business of 
the corporation was stopped. The frauds of these defendants as direc- 
tors of this corporation are all capable of adequate remedy and complete 
redress by the court, within the principles of remedial and preventive 
equity. This being so, the court was not justified in stapping the busi- 
ness of a solvent company, and taking possession of its affairs for the 
mere purpose of aiding the withdrawal of the injured party with a pro- 
portionate share of the corporate property and its increment, assuming 
such jurisdiction to exist in any case in the first instance. In case of a 
contumacious disregard of its decrees, a court of equity has and may put 
forth powers of a compulsatory and punitive character greatly in excess 
of those exercised by it in its ordinary remedial jurisdiction. To justify 
the employment of these extraordinry powers, there should be, however, 
something more than an apprehension that the frauds redressed, or others 
of a like nature, will be repeated in the face of the decree forbidding 
them. The dismemberment of a corporation, even though it be a trad- 
ing company, and the part distribution of its assets to a shareholder, who 
is permitted to withdraw under the protection of the court, coupled with 
the disturbance of corporate functions incident to a receivership, are ex- 
treme powers, and may not be decreed by a court of equity when the 
specific acts complained of are capable of redress and complete restitu- 
tion, and those apprehended fall within the ordinary jurisdiction by in- 
junction. The decree will be reversed without costs, and remitted to 
the court of Chancery, in order that a decree may be entered in accord- 
ance with the views herein expressed. 
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HAZLITT v. MORROW. 
(New Jersey Supreme Court, June 26, 1893.) 


Attachment in Justice’s Court—Ap- or before the day appointed for the hearing. 
pearance—Bond. 1. If a defendant in at- 2. Ifthe hearing has ended without de- 
tachment in the justice’s court would ap-  fendant’s appearance having been entered, 
pear, he must file a bond to the plaintiffon his offer to file a bond comes too late. 


Mr. J. W. Wartman for plaintiff. 

Mr. Joseph J. Summerill for defendant. 

GARRISON, J.: If a defendant in attachment in the justice’s court 
would appear, he must file a bond. Revision, p. 54, § 65. His appear- 
ance can be effected in no other way. Davis v. Mahany, 38 N. J. Law 
104; Leeds v. Mueller, 51 N. J. Law 467, 17 Atl. 954. 

The pertinent language of the statute is this: ‘ It shall be lawful for 
the defendant in any attachment issued by the justice of the peace on or 
before the day appointed for the hearing of the said cause to cause his 
appearance to be entered by filing with said justice a bond to the said 
plaintiff.” 

The contention in the present case is that the justice refused to per- 
mit the defendant to file his bond on the day appointed for the hearing. 

The question arose in this way : 

At the time set for hearing the cause the attorney of the defend- 
ant, in the presence of plaintiff and his attorney, moved for an .adjourn- 
ment. It was granted without requiring the filing of a bond, and No- 
vember 11, 1892, was set as the time for hearing the case. On that day 
the parties and their attorneys were present, and the plaintiff, having 
been sworn and examined by his attorney, rested his case. The cross- 
examination of the plaintiff was objected to, upon the ground that the 
defendant had not entered an appearance by filing a bond, which objec- 
tion was sustained by the justice. The defendant then offered to pre- 
pare a bond, with proper sureties,which was objected to by the plaintiff's 
attorney upon the ground that “ the bond was offered too late, the plain- 
tiff having rested.” The justive sustained this objection likewise, and 
gave judgment for the plaintiff. This was a correct construction of the 
statute. Even assuming that the adjourned day of hearing was “the 
day on or before which” the bond might be filed, it must be done before 
the hearing terminated. As matters stood, the hearing might lawfully 
consist of the plaintiff’s case alone. When he rested his case, the hear- 
ing was over, and, no bond having been filed, it was clearly the duty of 
the justice to give judgment on the case before him. If the defendant 
has lost an opportunity to defend on the merits, it was not because the 
justice either misconceived or misapplied the law. There is no error in 
the record. The judgment below is affirmed, with costs. 





MISCELLANY. 


MISCELLANY. 


ADMISSION OF A FOREIGN AT- 
TORNEY. 


A graduate of the Law School of the Uni- 


versity of Pennsylvania and a member of | 
the bar of Philadelphia county, being desir- 


ous of practicing law in New Jersey and 
wishing to “know what course to pursue to 


attain that end,” asks us to answer the fol- | 


lowing questions for him: 


1. When and where are the examinations | 


for admission held ? 


2. How long must one be registered as a | 


student at law before passing examination | 


for admission ? 

3. Is residence in the state necessary ; if 
so, how long? 

4. What is the list of prescribed studies 
to be pursued ? 


5. Does the fact that the candidate is the | 


holder of an LL. B. and an attorney in an- 
other state entitle him to any special privi- 
leges ? 
amina ion sooner? 


6. What is the “ Five-counsellors’ Act ?” | 

Before answering the questions, we may | 
say, that the first thing to be done by a law- 
yer of another state, who wishes to practice | 
here, is to consult the Revised Statutes of | 
New Jersey, and the Rules of the Supreme | 
Court, as to the requirements for admission 


to the bar. Such an examination would be 
a good beginning of his studies in view of 
admission to practice in this state and an 
answer would be found to most, though not 
all, of the six questions asked in this case. 
It may be useful, however, to answer these 
enquiries here. 

1. The examinations for admission to the 
bar are held at the State House, in Trenton, 
at the opening of every term of the Supreme 
Court, generally on the second or third days 
of the term—a written examination on one 


day and an oral examination the next. The 
terms begin on the third Tuesday of Febru- | 


That is to say, can he come for ex- 


ary, first Tuesday of June and the first Tues- | 


day of November. 


2. Registry as a student-at-law is not | 
necessary, but a person applying for exami- | 


nation must have served a regular clerk- 
ship with a practicing attorney for three 


| 


years, at least, if he has previously obtained 
a degree of bachelor of arts or sciences, or 
four years if he has not. A different rule ap- 
plies to attorneys from other states. See 5. 

3. Residence in this state is not necessary. 

4. The list of prescribed studies may be 
found in the New Jersey Law JournaL 
for July, 1883, 6 N. J. L. J. 221, and also 
in a pamphlet called Attorneys and Coun- 
sellors’ Examination Question, in New Jer- 
sey, from 1881 to 1888 with Supplement, 
1891, for sale by the N. J. Law Journal Pub. 
Co., Plainfield, N. J. 

5. The degree of LL. B. gives no special 
privileges, but any period not exceeding one 
year and six months spent in regular attend- 
ance upon the law lectures in any college or 
university, or in any law school of estab- 
lished reputation in the United States, is 
allowed in lieu of an equal period of clerk- 
ship with a practicing attorney. No attor- 
ney from another state is admitted to 
practice, unless he submits himself to ex- 
amination. nor may he, be admitted to ex- 
amination unless the term he shall have 
served as a clerk either in the said state or 
in this state, or both, and the time he shall 
have practiced in said state, shall on the 
whole, amount to four years, at least. He 
must also produce satisfactory proof of his 
moral and professional standing in the state 
whence he comes, and it is provided that 
“no such person shall be at all admitted, 
unless an attorney from this state would be 
admitted in such state on the same or 
equally liberal terms.” 

6. The “ five-counsellors’ act” is a stat- 
ute approved February 22, 1882, (P. L. 1882, 
p. 22,) providing that any citizen of this 
state above the age of 21 years, may be ad- 
mitted to examination on presenting to the 
Supreme Court, at any stated term thereof, 
a certificate signed by five counsellors-at- 
law of five years’ standing, that said citizen 
isa person of good moral character and of 
unusual aptitude in his knowledge of legal 
principles, and that the said counsellors rec- 
ommend that he be admitted to examina- 
tion. It is said to have been passed in the 
interest of the speaker of the House for that 
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year, who was admitted under the act and 
after attaining distinction at the bar has 
now become a member of Congress. 





JOTTINGS OF THE BENCH AND 
BAR. 


Mr. Justice Garrison is credited with 
having “coined” a new word during the 
past summer. This addition to the English 
language is peculiaristics, and embodies in it- 
self all those mental phenomena which tend 
materially to differentiate one individual 
from another. Best authorities say it has a 
somewhat subtle meaning, such as the use of 
idiosyncracies has in the medical profession. 


* 
of * 


The historical spirit has invaded the 
realms of the court, as is shown by the work 
in progress in the office of the Clerk of the 
Supreme Court. The records cover a pe- 
riod from 1682 to the present time and when 
the labors are finished a complete digest of 
every case will be presented to the state. 
That these records of two hundred years will 


be of intense interest to the legal historian 
and genealogist goes without saying; inas- 
much as there are on file not only the papers 
in nearly a quarter of a million cases. but 
also jury returns and like data. When com- 
pleted the records will be as full and accu- 
rate as any in the United States. 


* 
* * 


It is not generally known that there is 
such a court in New Jersey as that of three 
justices. If an apprentice runs away, two 
justices of the county can call in a third and 
examine into the offense. It would be a 
pertinent inquiry to know if this peculiarly 
interesting court ever sat in any county, and 
if so, who composed it. 


"6 


Among the quaint and interesting collec- 
tions of Jersey books and manuscripts relat- 
ing to her legal history, the collection of 
Mr. Frederick Gnichtel, official court re- 
porter, will be very valuable. At his Tren- 
ton home he has accumulated much that is 
useful relating to impeachment trials. Of 
these there have been several from the time 
of Wilson to Laverty, and the testimony has 
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been copied from early journals of Assembly 
and Council. 
« *« 
In the Mercer county court house the old 
staves used by former constables are still 
employed. These staves are shaped like 
those used in English courts They are 
somewhat gaudily painted and are lettered 
with the name of each township. 
« * x 
The rooms of the Supreme Court and 
Chancery in the State Capitol are under- 
going a renovation, and by the fall terms will 
be both convenient and artistic. It is said 
by the decorators that the chambers will be 
among the finest in the Eastern states. 
F. B. L. 


RECENT LAW AND CHANCERY 
DECISIONS. 


Reported for the New Jersey Law 
JOURNAL by Francis B. Lee, Esq., of the 
Mercer County Bar. 

LAW. 

The State, James H. Green v. The Board 
of Chosen Freeholders of Union County. 
The application for mandamus was denied, 
and the relator left to his remedy by suit. 

The State, Kennedy et al. v. The Mayor, 
etc. of Belmar, et al. Held, that the regular- 
ity of the proceedings to incorporate can- 
not be questioned by certiorari. 21 Vr. 555. 
Justices Van Syckel and Garrison. 

The State, Camden and Atlantic R. R. Co. 
v. The City of Atlantic. Held, the property 
used by the railroad company in operating 
the electric road, is not used for railroad 
purposes within the contemplation of the 
taxing act, and is therefor to be taxed in 
Atlantic City. Justices Van Syckel, Gar- 
rison and Lippincott. 





COLLECTION CHARGES. 


A level-headed attorney at Manistique, 
Michigan, prints on his cards the following ; 
COMMISSIONS. 

O. K. Claims due 

Claims past due 3 mo 

Claims past due 6 mo. -------------- 20 
Claims past due 9 mo 

Claims past due 1 yr. --------------- 30 
Claims past due 2 yr. ------------.-- 40 





MISCELLANY. 


ANOTHER “WARRANT.” 


The following contains a portion of a 
state warrant issued by a justice of the peace 
of this state August 4, 1893, the italics being 
the written portion, and the other words 
being in usual printed form : 


County, ss. 


“To the Sheriff or any Constable 
of said county : 


lpn: 


Ls 

~~) 

‘““ Whereas, complaint hath this day been 
made to me, one of the John Doe, of the 
county of , on oath by says that Rich- 
ard Roe was found Dumping garbage on Silin 
St. witch against the Rule Ordance forbin such 
garbage to be Dump wm the Baurghro. 

“There are, therefore, in the name of the 
State of New Jersey,” etc. 





FINED FOR “TELLING THE 


TRUTH.” 


MRS. ELIZABETH STEIN HAS AN EXPERIENCE 
IN THE UNITED STATES COURT. 


When District Attorney White called 


Elizabeth Stein in the United States Dis- 
trict Court, on Friday morning, a very short 
and very stout woman, with gray hair and 


immense gold plates pendent from her ears, 
stood up. She was dressed in a heavy black 
silk gown trimmed with black velvet and 
wore a bonnet which was in style some years 
ago. A breast plate to correspond with the 
ornaments in her ears held a wide lace col- 
lar at her ample throat, and served as the 
starting point for a heavy gold chain, which 
ran down over her billowy breast and dis- 
appeared somewhere near her abundant 
waist. 

“You have been indicted for sending an 
obscene letter. How do you plead ?” said 
the district attorney. 

“Yaw, das ist right; I send dot ledder,” 
replied Mrs. Stein, shaking her head with 
the air of a person who is conscious of hav- 
ing done a meritorious act. 

“But how came you to write such a vile 
letter ?” asked Judge Green. 

“Oh, I don’t write it, Chudge,” confiden- 
tially began the little truthful lady; “I 
can’t write Anglish—I get my sohn to write 
it.” 

“From what I learn,” Judge Green con- 
tinued, his voice becoming stern as he went 
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on, “this was a very indecent communica 
tion.” 

“Oh-h-h-h, Chudge! dot vos not half so 
bad as wot I could say of dot woman,” Mrs. 
Stein replied with much earnestness. “She 
was ein ”— 

“ You are fined $25 and stand committed 
until the fine is paid,” interrupted the 
judge. 

“Vot! twenty-fife dollars for telling der 
truth!” exclaimed Mrs. Stein, in astonish- 
ment, and she was about to say something 
more, when “ Bob” Haggerty, the newly- 
appointed Deputy Marshal, who was on 
hand with a red pink in his button-hole, 
motioned her to a seat. 

“It vos an outrache, but I’ll pay it,’ Mrs, 
Stein remarked, with the air of a martyr, as 
she followed the other prisoners into the 
clerk’s office.—State Gazette. 





HE MADE THE JUDGE LISTEN TO 
HIM 


There was a story about Joseph Choate, 
in the New York Tribune, the other day, 
which contains a suggestion that may be 
found useful some day in some of our courts 
in Trenton, and if it should be read by any 
of the judges of those courts, we trust they 
will take it as good naturedly as Judge 
Van Brunt did the suggestion of Mr. Choate. 

“Judge Van Brunt has a habit which sorely 
distresses members of the bar who appear 
before him, particularly young men, of talk- 
ing to his associates on the bench while the 
lawyers are delivering their speeches. At 
times this becomes exasperating, but the 
lawyers have not, as a rule, the temerity to 
complain, for they recognize the power of the 
court, and JudgeVan Brunt,with all his esti- 
mable qualities, has a manner causing him 
to be held in dread by most practitioners, who 
naturally seek to maintain as pleasant rela- 
tions as possible with the court. Mr. Choate 
was about to make the closing speech in a 
highly :mportant case. Forty minutes had 
been allotted him for the purpose. [He had 
scarcely uttered a dozen words when Judge 
Van Brunt wheeled around in his chair and 
began a discussion with Judge Andrews: 
Mr. Choate ceased speaking immediately, 
folded his arms, and gazed steadily at the 
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year, who was admitted under the act and 
after attaining distinction at the bar has 
now become a member of Congress. 





JOTTINGS OF THE BENCH AND 
BAR. 


Mr. Justice Garrison is credited with 
having “coined” a new word during the 
past summer. This addition to the English 
language is peculiaristics, and embodies in it- 
self all those mental phenomena which tend 
materially to differentiate one individual 
from another. Best authorities say it has a 


somewhat subtle meaning, such as the use of 
idiosyneracies has in the medical profession. 


« * 

The historical spirit has invaded the 
realms of the court, as is shown by the work 
in progress in the office of the Clerk of the 
Supreme Court. The records cover a _pe- 
riod from 1682 to the present time and when 
the labors are finished a complete digest of 
every case will be presented to the state. 
That these records of two hundred years will 
be of intense interest to the legal historian 
and genealogist goes without saying; inas- 
much as there are on file not only the papers 
in nearly a quarter of a million cases. but 
also jury returns and like data. When com- 
pleted the records will be as full and accu- 
rate as any in the United States. 


* 
+ * 


It is not generally known that there is 
such a court in New Jersey as that of three 
justices. Ifan apprentice runs away, two 
justices of the county can call in a third and 
examine into the offense. It would be a 
pertinent inquiry to know if this peculiarly 
interesting court ever sat in any county, and 
if so, who composed it. 


* 
* * 


Among the quaint and interesting collec- 
tions of Jersey books and manuscripts relat- 
ing to her legal history, the collection of 
Mr. Frederick Gnichtel, official court re- 
porter, will be very valuable. At his Tren- 
ton home he has accumulated much that is 
useful relating to impeachment trials. Of 
these there have been several from the time 
of Wilson to Laverty, and the testimony has 
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been copied from early journals of Assembly 
and Council. 
« * 

In the Mercer county court house the ald 
staves used by former constables are still 
employed. These staves are shaped like 
those used in English courts They are 
somewhat gaudily painted and are lettered 
with the name of each township. 

« * 

The rooms of the Supreme Court and 
Chancery in the State Capitol are under- 
going a renovation, and by the fall terms will 
be both convenient and artistic. It is said 
by the decorators that the chambers will be 
among the finest in the Eastern states. 

F. B. L. 


RECENT LAW AND CHANCERY 
DECISIONS. 


Reported for the New Jersey Law 
JOURNAL by Francis B. Lee, Esq., of the 
Mercer County Bar. 

LAW. 

The State, James H. Green v. The Board 
of Chosen Freeholders of Union County. 
The application for mandamus was denied, 
and the relator left to his remedy by suit. 

The State, Kennedy et al. v. The Mayor, 
etc. of Belmar, et al. Held, that the regular- 
ity of the proceedings to incorporate can- 
not be questioned by certiorari. 21 Vr. 555. 
Justices Van Syckel and Garrison. 

The State, Camden and Atlantic R. R. Co. 
v. The City of Atlantic. Held, the property 
used by the railroad company in operating 
the electric road, is not used for railroad 
purposes within the contemplation of the 
taxing act, and is therefor to be taxed in 
Atlantic City. Justices Van Syckel, Gar- 
rison and Lippincott. 





COLLECTION CHARGES. 


A level-headed attorney at Manistique, 


Michigan, prints on his cards the following; 
COMMISSIONS. 

O. K. Claims due 

Claims past due 3 mo 

Claims past due 6 mo. -------------- 20 

Claims past due 9 mo 

Claims past due 1 yr. -------.------- 30 

Claims past due 2 yr. ---.----------- 46 





MISCELLANY. 


ANOTHER “WARRANT.” 


The following contains a portion of a 
state warrant issued by a justice of the peace 
of this state August 4, 1893, the italics being 
the written portion, and the other words 
being in usual printed form: 


County, ss. 


“To the Sheriff or any Constable 
of said county : 


a ) 


LS 

—) 

“Whereas, complaint hath this day been 
made to me, one of the John Doe, of the 
county of , on oath by says that Rich- 
ard Roe was found Dumping garbage on Siiin 
St. witch against the Rule Ordance forbin such 
garbage to be Dump m the Baurghro. 

“There are, therefore, in the name of the 
State of New Jersey,” etc. 





FINED FOR “TELLING THE 
TRUTH.” 


MRS, ELIZABETH STEIN HAS AN EXPERIENCE 
IN THE UNITED STATES COURT. 

When District Attorney White called 

Elizabeth Stein in the United States Dis- 

trict Court, on Friday morning, a very short 

and very stout woman, with gray hair and 


immense gold plates pendent from her ears, 


stood up. She was dressed in a heavy black 
silk gown trimmed with black velvet and 
wore a bonnet which was in style some years 
ago. A breast plate to correspond with the 
ornaments in her ears held a wide lace col- 
lar at her ample throat, and served as the 
starting point for a heavy gold chain, which 
ran down over her billowy breast and dis- 
appeared somewhere near her abundant 
waist. 

“You have been indicted for sending an 
obscene letter. How do you plead ?” said 
the district attorney. 

“Yaw, das ist right; I send dot ledder,” 
replied Mrs. Stein, shaking her head with 
the air of a person who is conscious of hay- 
ing done a meritorious act. 

“But how came you to write such a vile 
letter ?” asked Judge Green. 

“Oh, I don’t write it, Chudge,” confiden- 
tially began the little truthful lady; “I 
can’t write Anglish—I get my sohn to write 
it.” 

“From what I learn,” Judge Green con- 
tinued, his voice becoming stern as he went 
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on, “this was a very indecent communica 
tion.” 

* Oh-h-h-h, Chudge! dot vos not half so 
bad as wot I could say of dot woman,” Mrs. 
Stein replied with much earnestness. “She 
was ein ”’— 

“ You are fined $25 and stand committed 
until the fine is paid,” interrupted the 
judge. 

“Vot! twenty-fife dollars for telling der 
truth!” exclaimed Mrs. Stein, in astonish- 
ment, and she was about to say something 
more, when “ Bob” Haggerty, the newly- 
appointed Deputy Marshal, who was on 
hand with a red pink in his button-hole, 
motioned her to a seat. 

“It vos an outrache, but I’ll pay it,” Mrs, 
Stein remarked, with the air of a martyr, as 
she followed the other prisoners into the 
clerk’s office.—State Gazette. 





HE MADE THE JUDGE LISTEN TO 
HIM 


There was a story about Joseph Choate, 
in the New York Tribune, the other day, 
which contains a suggestion that may be 
found useful some day in some of our courts 
in Trenton, and if it should be read by any 
of the judges of those courts, we trust they 
will take it as good naturedly as Judge 
Van Brunt did the suggestion of Mr. Choate. 

“Judge Van Brunt has a habit which sorely 
distresses members of the bar who appear 
before him, particularly young men, of talk- 
ing to his associates on the bench while the 
lawyers are delivering their speeches. At 
times this becomes exasperating, but the 
lawyers have not, as a rule, the temerity to 
complain, for they recognize the power of the 
court, and Judge Van Brunt,with all his esti- 
mable qualities, has a manner causing him 
to be held in dread by most practitioners, who 
naturally seek to maintain as pleasant rela- 
tions as possible with the court. Mr. Choate 
was about to make the closing speech in a 
highly important case. Forty minutes had 
been allotted him for the purpose. He had 
scarcely uttered a dozen words when Judge 
Van Brunt wheeled around in his chair and 
began a discussion with Judge Andrews: 
Mr. Choate ceased speaking immediately, 
folded his arms, and gazed steadily at the 
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judges, his handsome face a trifle paler than 
usual. A hush fell upon the conrtroom. 
Judge Van Brunt, noticing the stillness, 
turned around and looked inquiringly at the 
silent advocate. 

“Your Honor,” said Mr. Choate, “T have 
just forty minutes in which to make my 
final argument. I shall not only need every 
second of that time to do it justice, but I 
shall also need your undivided attention.” 

“And you shall have it,” promptly re- 
sponded the judge, at the same time ac- 


knowledging the justice of the rebuke by a | 


It was an exhi- | 


bition of genuine courage, but one that was | certain heads or subjects, thus readily giving 


faint flush on his cheeks. 


more fully appreciated by members of the 
profession than by the laymen who wit- 
nessed it. 





BOOK REVIEWS. 


AMERICAN STATE REPortTs, containing the 
cases of general value and authority sub- 
sequent to those contained in the “ Ameri- 
can Decisions,” and the “American Re- 
ports,” decided in the courts of last resort 
of the several states. Selected, reported, 
and annotated by A. C. Freeman, and the 
associate editors of the “American Decis- 
ions.” Vol. XXXI. Bancroft-Whitney 
Co., San Francisco, 1893. 

We have had occasion, heretofore, to com- 
mend this series of reports, and there is 
little which we can say that has not 
been said. The fact that these reports 
are found upon the shelves of nearly all pro- 
gressive practitioners, indicates that they 


are appreciated. 

This volume contains two cases re-report- 
ed and selected from 49 N. J. Eq.,viz: Law- 
rence v. Springer, O’Rourke v. Cleveland. 
The former case on the subject of Parol 
licenses, has added to it a long and care- 
fully prepared note, covering a number of 


pages. 
Among other important cases having long 


and carefully prepared annotations added 
thereto, there is one on the subject of Ac- 
commodation paper, and another on Undue 
influence exercised over a person making a 
will. 

Tue INFRINGEMENT OF PATENTS for in- 


ventions, not designs, with sole reference 
to the opinions of the Supreme Court of 
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the United States, by Thomas P. Hall, 

Robert Clarke & Co., Cincinnati, 1893. 

This work, owing to its arrangement, will 
be of much value to counsel interested in 
the law of patents. 

The subjects into which the author has 
divided his work, are few, and the heads 
or sub-topics can be readily found there- 
under. 

The sections under each head are in almost 
every instance short, and the case from 
which the doctrine stated is taken is always 
cited. 

The table of references is arranged under 


access to a long line of cases on a particular 
topic. The index is short and not very full, 
but it is concise and well arranged. . 

The book is a valuable one, and ‘will 
prove of assistance to any one who has to do 
with patents, whether as counsel in the law 
of patents, or as a solicitor in preparing 
specifications. 


BOOKS RECEIVED. 


Law oF ForeIGN Corporations. A dis- 
cussion of the principle of private inter- 
national law and of local statutory regula- 
tions, applicable to transactions of foreign 
companies, by William L Murfree, Jr., of 
the St. Louis bar. St. Louis, Mo.: Cen- 
tral Law Journal Company, 1893, pp. 376, 
$4.00. 


THe Nortu Eastern Reporter. Vol. 33. 
Containing all the current decisions of the 
Supreme Courts of Massachusetts, Ohio, 
Illinois, Indiana, Appellate Court of Indi- 
ana and the Court of Appeals of New 
York. Permanent edition. February 24, 
June 2, 1893, with table of cases, etc. 
St. Paul: West Publishing Co., 1893. 


Dicktnson’s New Jersey Equity Re- 
ports, (50 N. J. Equity.) Cases in the 
Court of Chancery and in the Preroga- 
tive Court, May term, 1892, and un ap- 
peal in the Court of Errors and Appeal, 
November term, 1892. 8S. Meridith Dick- 
inson, reporter. Vol. V., Part 1. 


THE AMERICAN AND ENGLISH ENcCYCLO- 
PEDIA OF THE LAw, compiled under the 
editorial supervision of Charles F. Wil- 
liams. Vol. XXII. Separate Property— 
Specific Performance. Northport, Long Is- 
land, N. Y.: Edward Thompson Co., 1893. 























